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POSSE COMITATUS AND THE USE OF THE MILITARY IN DENYING TERRORIST ACCESS TO THE UNITED STATES ALONG THE BORDER WITH MEXICO
Our Nation learned a terrible lesson on September 11, 2001 . Unless we act to prevent it, a new wave of terrorism, potentially involving the world's most destructive weapons, looms in America's future. American soil is not immune to evil or cold-blooded enemies capable of mass murder and terror. Today's terrorists can strike at any place, at any time, and with virtually any weapon. Securing the American homeland is a challenge of monumental scale and complexity. But the U.S. government has no more important mission.
-National Strategy for Homeland Security. July 2002.
The United States has had a long and valued tradition of welcoming immigrants from virtually all corners of the globe for well over 250 years. In fact, the United States is a country of immigrants. This nation, from its inception, was built from the ground up by the large influx of immigrants that came here looking for a better life and for the chance to succeed under our system of law, civil liberties and freedom embodied by the inscription of Emma Lazarus' famous words engraved on the Statue of Liberty, "Give me your tired, your poor, your huddled masses yearning to breath free". The overwhelming majority of immigrants to the United States, both legal and illegal, come here to better their lives and the lives of their family. Unfortunately, due to the events of September 11, 2001 we are now placed in the position to re-think our immigration policies and border security procedures and the ease at which foreigners have been afforded easy access to cross into United States due largely to our virtually unprotected and lengthy borders with Mexico and Canada.
This research paper will focus on the border security challenges and issues regarding our border with Mexico. While it is acknowledged many of the issues presented may also exist along the border with Canada, the thrust of the research will focus only on Mexico.
Homeland security has become an integral part of the national security strategy of the United States. An increasing fear since the attacks of 9/11 is that terrorists will exploit our porous border to the south to gain access to the United States in order to kill our citizens and disrupt our economy. With almost half a billion people crossing U.S. borders each year, maintaining a well-regulated border is a tall order. There must be a dramatic increase in efforts to control the border with Mexico in order to deter and prevent possible terrorist efforts. There is every reason to believe that if other means of entering the country become more difficult, and the Mexican border remains relatively easy to cross, terrorists would begin to use it as an avenue to enter the United States. 1 The proliferation of nuclear, chemical, and biological weapons and the means to deliver them poses a serious and growing threat to the people and interests of the United States. The threat is qualitatively different because of its potential to do extreme damage, physical and psychological, with a single strike. Due to their availability, relative affordability, and easy use, weapons of mass destruction give terrorist organizations the capability to attack the American homeland with catastrophic results. Due to the current inability of the Border Patrol to stem the flow of illegal immigration and human smuggling as well as the ever increasing illicit drug trade into the U.S., alternate means and methods must be thought of and utilized to secure our borders.
THE PROBLEM
Today, the U.S. Ecuador, Paraguay, Uruguay, and Argentina. 11 There is no definitive proof that any of those smuggled were terrorists with hostile intent to our homeland. There is also no proof to the contrary.
Due to the cheap and willing labor that illegal immigrants provide to countless businesses not only in the border region but throughout the U.S. as well has led sophisticated networks of human smugglers bringing illegal immigrants across the borders via clandestine routs through the desert or even in semi-tractor trailers appearing to crossing the border legally. The impetus for change to a tightly controlled border is not there. The legal as well as illegal immigration problem with Mexico has turned into a political issue that apparently politicians are unwilling to address. While this occurs, the number of undocumented Mexicans continues to grow at an alarming rate and currently it is estimated that there are in excess of 4.8 million currently living in the U.S., a 58% increase from 1990. were most often the only means of law enforcement and by necessity assumed and exercised civilian law enforcement responsibilities. These responsibilities included protecting settlers from criminals but from renegade Indians as well who were menacing the populace. In the majority of cases the troops were the only authority in the region and the only security for settlers moving west. 16 The extensive use of Army soldiers in the South to maintain civil order during the period of reconstruction after the Civil War resulted in an ever increasing concern for Congress at the time. Not only were soldiers being engaged in normal policing duties they were additionally being used at political events and at polling places in order to maintain order. Congress expressed its concern that the use of federal troops in this manner was straying from the Army's original mission related to national defense. 17 Additionally, Congress had become disenchanted with the habit of U.S. marshals and sheriffs to press Army troops into their service without the approval of the commander in chief. 18 The In an effort to address concerns, it was reiterated in section 10 U.S.C. section 375 that military personnel shall not be permitted to directly participate in searches, seizures, arrests, or similar activities unless such participation is otherwise authorized by law. Under these sections, the U.S. government has been routinely using federal assets and personnel to combat the illegal drug flow coming across the Mexican border. What has yet to occur is direct use of federal troops to patrol and secure the porous border with Mexico. policy. The enemy we face now is not one with a country with borders we can retaliate against but an elusive foe that is willing to sacrifice themselves to achieve their goals. This new enemy will attempt to find and utilize our weaknesses against us at every turn. They will use the unorthodox in an attempt to get around our defenses. No one ever thought prior to 9/11 that individuals would be willing to sacrifice themselves for their cause by hijacking airliners and crashing them into buildings. The question now is how do you combat such an enemy and can be best illustrated by a statement by the Irish republican Army after a failed attempt to kill British Prime Minister Thatcher in 1984: "Remember, we only have to be lucky once. You have to be lucky always". Homeland security starts with knowing that a perfect defense against terrorism is not possible.
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Homeland security is a concerted national effort to prevent terrorist attacks within the United States, reduce America's vulnerability to terrorism, and minimize the damage and recover from attacks that do occur. One of the priorities for the future in regards to homeland security revolves around securing America's borders to prevent future attacks. Today's terrorists can strike at any place, at any time, and with virtually any weapon. Securing the American homeland is a challenge of monumental scale and complexity. But the U.S. government has no more important mission. systems, unmanned aerial vehicles (UAV), ground sensor units, tunnel detection elements, and construction engineer units. 27 JTF-North has provided vital assets to the drug activity along the Mexico border but they have stopped short of deploying actual ground troops to protect the border region from potential terrorists. It would appear at first glance that the military has in place the infrastructure along the border to provide a deterrent to potential enemies attempting to cross into the U.S.
As stated in the September, 2001 Quadrennial Defense Review Report, "The highest priority of the U.S. military is to defend the Nation from all enemies. The United States will maintain sufficient military forces to protect the U.S. domestic population, its territory, and its critical defense related infrastructure against attacks emanating from outside the U.S. borders".
The Army has historically played a critical role in ensuring the nation's security at home and can expect to be called upon in the future to deter and counter terrorist attacks and respond to other types of domestic emergencies. 28 Existing procedures must be enhanced and other mechanisms developed to coordinate DOD involvement to deter terrorist activity. 29 The Army and Air National Guard serving under Title 32 is one viable option. The Army and Air National
Guard may be best suited for a homeland defense and security missions due to the deep roots in their local communities and because some state adjutants general also serve as both emergency manager and homeland security directors. 30 Because of the ability for National
Guard personnel to operate under Title 32 and free of posse comitatus restrictions, they are able to perform law enforcement tasks free of the restrictions imposed on federalized active duty units operating under Title 10. The ability to utilize National Guard personnel in civilian law enforcement functions has already been authorized by Congress while performing actions in the war on drugs. This model could easily be expanded beyond the counterdrug arena to include counterterrorism and border security. 31 Current law authorizes the use of up to 4,000
Guardsman for counterdrug operations including information analysis, ground reconnaissance and surveillance, and aerial observation. However, current funding restrictions only provides for use of 3,000 guardsman nationwide. 32 Funding increases to fully utilize guardsman along the border region could potentially enhance the security posture of the region by creating an increased deterrence level. Currently, the Border Patrol has approximately 10,000 agents along the 2000 mile border with Mexico. Unfortunately it is estimated that in order to fully deter unauthorized immigration and properly enforce the U.S. immigration laws across the U.S.-Mexico more that 16,000 Border Patrol agents would be required.
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SUMMARY AND RECOMMENDATION
Military support to civilian law enforcement agencies has undergone significant growth in recent years, primarily due to the U.S. war on drugs. The U.S. military has specialized personnel, equipment, facilities, and training, which are of great benefit to civilian law enforcement agencies, and thus the demand for Department of Defense (DOD) support has increased. The challenge that we now face is fighting the war on terrorism all the while ensuring that we are ready and able to protect our citizens and rapidly respond in the event of another terrorist attack on the U.S. homeland. The expansion in the use of federal troops from only supporting the war on drugs to using increased levels of troops for Mexico border security and law enforcement duties should be weighed as a viable option. We are now faced with the realization that the continental United States has been attacked and we remain vulnerable to future asymmetric threats unless we prepare now to counter the threat posed by terrorist organizations. Our ability to respond to attacks on the homeland must be tempered with our ability to protect the homeland in the first place. The ability to protect our citizens must begin with the ability to secure our borders from the very people bent on doing us harm.
This demand to protect our borders with federal troops must be balanced with the limits Congress placed on military support to civilian law enforcement through the Posse Comitatus Act and other laws. 34 The Posse Comitatus Act was instituted in an era when the threat to national security was from foreign overseas powers with armies and navies. Fortunately and up until now, the United States has been insulated from outside attack due to our advantageous location in being surrounded by oceans but also in being adjacent to countries in our hemisphere in which we have strong economic ties. Today the threat we face to national security is one that does not come from a nation state but from a lone individual possessing weapons of mass destruction (WMD) intent on inflicting as much damage as possible on our citizens. The events of 9/11 highlighted in extreme fashion the enemy we face today. They will exploit our every weakness and work around our defenses in an effort to destroy our way of life.
The U.S. must now be prepared to conduct military operations against asymmetric threats within our borders. We must use every asset at our disposal to prevent, confront, deter and destroy the enemy we now face. There is no way to develop a perfect defense against every possible terrorist attack given the propensity of terrorists to utilize any means available to inflict damage.
The United States must now utilize a new way of thinking about the enemy and develop new ways to combat the threat to the U.S. homeland. Due to the wealth of the United States, the technological edge we possess and the assets at our disposal, bolstering the border area with Mexico with military assets seems, at least in the short term, a prudent if not absolutely necessary action to undertake given the threat we now face
The Posse Comitatus Act is still a viable law in its own right and a safeguard to the American people. The PCA has stood the test of time, with minor modifications, to serve the public. While the period in which the PCA was established was a different time and the architects could not have envisioned the future and imagined the threat we now face, the PCA as currently viewed is not an impediment to securing the southern border with Mexico. PCA exceptions are currently in place that allows discretion on the part of the President in the use of Federal troops in varying circumstances.
Due to the National Guard operating under state control in Title 32 status, they are not subject to the posse comitatus restrictions barring Federal military forces from enforcing civil law. The National Guard's number one priority is the security and defense of the U.S. homeland at home and abroad. To this end, use of the National Guard to provide additional border security should be viewed as a viable and necessary option if we are to protect our populace. Clearly the benefits of gaining complete control of our borders are profound. If we fail to act now to deter aggression and protect our southwest border the consequences could be catastrophic.
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